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HaynesJames P.

v.

Harvey B. Lucas.

it will A1. Action of debt—whether lie. contract for the sale of recitedland,
had certain described lands to thethat the vendor sold at apurchaser, stipulated

was in and thea of which cash balancehand, secured thepaidportionprice, by
notes of the the full of which the vendorpurchaser, upon paymentpromissory

havingagreed to deed with The withoutconvey by warranty. purchaser, paid
brought an of debt to recover thethe action back he hadmoneynotes, paid,

alleging the vendordeclaring on the could notcontract,specially convey by
having sold under incumbrances createdreason of the been him:premises by

thethat not was Debt will lie for a sumdebt, remedy.Held, covenant, only
that rendered certain Incertain or a sum be this themay by computation. case,

agreement,the terms of the and not for aaction was for the breach of sum of

eo nomine and in numero.money

aPleading—carrying pleading.demurrer back to Where a2. demurrerprior
isa bad and that the the demurreris to beonlyinterposed plea, plea filed, may

aand sustained to defective declaration.darned back

availed aDefective declaration—how Where declaration is so3:-'- defec-of.
judgment, asit will not a when it shows on its face that anothertive that support

advantage thehave been resorted be taken ofform of action should to, may
goodjudgment, althoughor a havein arrest of on beenerror, plea maydefect,

interposed.

the Circuit Court of county;of Error toWrit Washington
Hon. L.the Silas Judge, presiding.Bryan,

states the case.The opinion

thefor in error.Mr. J. M. plaintiffDurham,

Anthony for the defendantD. in error.Mr. Lane,

Justice delivered the of the Court:Mr. Walker opinion

of commenced defendant indebt,This was an action by
inin the Court,Circuiterror, against plaintiffWashington
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The contained one whichdeclaration count, waserror. upon
this obligation:

“ Know all men these that JamesI, P.by presents, Haynes,
do contract to sell unto B. theall folhereby Harvey Lucas,

E-|-real to E. and H.estate, E.,wit: S. Sectionlowing 36,S]~
3T. E. ¥ P. and S. W. T.2, 16, 2,S. Section S.1, M.; W-]-

E. 31, P. for the of which isB, M., §4,000,consideration to
me in hand and the iswhereof acknowlherebypaid, receipt

; and, $3,500the sum ofedged whereas, remainsyet unpaid,
and the said B. Lucas has this me hisHarvey day given

notes as follows, to One notepromissory payable wit: for
cent, interest,and one after tenwith$250, day date, per and-'

one, foretc., $1,000, one,one and foryear; etc., $l,000,'vtwQ
■'and for fouryears; one, etc., $1,250, years. Cv'"

“ ifow,H the said B. hisHarvey Lucas, heirs or fésTgns,
shall well and saidme,to the James P.truly pay Haines, my

orheirs, executors saidadministrators, inmoneys mah¿ey.;?
above set the fullforth, then, thereof,upon payment Hhind

heirs, executors ormyself, my administrators, to exe^'make,
the,cute and deliver unto said B.Harvey Lucas, his heirs or

a deed.assigns, good warranty
“ Haynes.”James P. [Seal.]

breach isThe averred to have a failure ofbeen, the plaintiff
in to inerror the lands described theconvey obliga-writing

and that atwere encumbered the time saletory, they the was
and had themade, been sold undersubsequently incumbrances,

and the title inhad from error, hepassed plaintiff whereby
became unable to with his and that thecomply agreement;
contract had become a offorfeited, and action hadright
accrued to indefendant error. Plaintiff in error filed a plea
of nil with a would thedebet, relynotice that he upon agree-
ment of defendant to the of thein error balancepay purchase

so as in error andenable tomoney promptly, payto plaintiff
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the he failedland,the incumbrances whichdischarge against
theas defense todo, a action.to

a whichdemurrer,defendant in errorTo this interposedplea
in errorand to answersustained, plaintiff failingthe court

on the assessedrendered demurrer,the courtfurther, judgment
Theexecution. cause isand awardedthe broughtdamages

and as for a reversalit iserror,this on groundto court urged
have the demurrer back andthe should carriedthat court

the declaration.it tosustained
athis is nor ispenalthat not-observed, bond,It will be

the action ofit,sum fixed in whichbythere any liquidated
That action lies for a sumonlycould maintained.debt be

rendered certainthat bemay by computation.or a sumcertain
be1 Chit. Pl. 8 Am. Ed. It sustained on a contract108, may

thea sum for of whichwood,to loadper quantitypay specified
itnot but not sustainable forascertained;is is unliquidated

Had this for thelb. been paydamages, obligatorywriting
of sum of the that thement a conditionmoney, uponspecific

thenhad failed to to theobligor convey according agreement,
thehave been But in this case,the action could supported.

andof the ofaction is for the breach terms the agreement,
innot for a sum of eo nomine and nwmero. Theremoney

that is the for aseems to no doubt covenant actionbe proper
in thisof the containedbreach agreement writing obligatory.

violate the rules of to hold that an actionIt would pleading
this As theof debt lie for a breach ofwould obligation.

not added to the count,common counts weremoney special
whether the forthe is not action moneypresentedquestion

and could maintained to recover thebereceived,had pur
theon agreement.chase money paid

the toInasmuch as it is uniform renderpractice judgment
first fault inthe theon demurrer committingpartyagainst

the demurrer back andshould have carriedthe courtpleading,
thatIt on its facesustained it to the declaration. disclosed

the of thenot lie for contractdebt would breach complained
declaration was defective.fatallyand hence theof,
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is to thatto which reference showmade,authoritiesThe
the declaration could notthe of beof sufficiencythe question

do not to this case. thedemurrer, Inapplyon thisraised
filed,a was while in theto, this,referred plea pleacases good

could not dothe court otherwisebad and than sustainwas the
done thenso,and thereit,to havingdemurrer was no toplea

and it reachdeclaration, would thisthe defective count as
had filed. Andno in thebeen case ofpleathough Wilson v.

it is held thatIll. if the35,26 declarationMyrick, is so defec
sustain ait cannottive that judgment, advantage bemay

inthe defect arrest ofof or ontaken judgment error, although
have been Asmaya debtinterposed.plea willgood not lie

it follows that thethis writing obligatory,on declaration is so
sustain thethat it cannotdefective andjudgment, hence, even

been that defect wouldthe beplea good,had ground of error.
of the courtThe below must bejudgment reversed and the

remanded.cause
Judgment reversed.

People theThe of State of forIllinois, the use of
Nancy Ingram’sJ. Administrators.

v.

Aaron etG. Cloud al.

objectBond fob to want1. costs—time After a demurrer to thefor thereof.
it is too late to move to dismiss the cause for wantdeclaration, of forsecurity

a motion is a ifcosts. Such and not indilatory motion, due timeinterposed
will as and it is not inbe considered time after pleadingthe time forwaived, apt

-hasin abatement passed.
Judgment against plaintiff—inthe2. an action on an bond—the bene-official

being an In an inaction the nameadministrator. of theplaintiff people,ficial
for the use of an the bond ofofficial anotheradministrator, upon administrator,


